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This Right to Know Law [*"RTKL™] appeal has been appropriately transferred by the Office
of Open Records to the Appeals Officer for the Office of the District Attorncy of Cambria County
as the RTKL request pertains to investigative records from a local law enforcement agency within
the confines of Cambria County, Pennsylvania. 65 P.S. § 67.503(d)(2). For the reasons stated
below, the appeal is DENIED.

actual Background
On February 6. 2019, John DecBartola [*“Requester”] requested records from the City of
Johnstown [the “City™]. Requester sought:
[Item 1]...[Al]ccess to all drug forfeiture records and all DUI records in possession
of the City ... from January 1, 2017 to present. This includes, but is not limited to
all work papers, receipts, check registr[ies], and any other responsive records that
show income. scizes. expenditures, & Accounting of these accounts. [Item 2] ...
Access 1o all overtime records paid to city employees from January I, 2010 to
present.
On March 15, 2019, the City partially denied the request, stating that certain records requested
related to a criminal investigation pursuant to 65 P.S. §67.708(b)(16). Although denying in part,

the City granted the Requester access to “Police - Deposit Forms™ and “overtime records paid to

City employeel[s] from January 1. 2010 to present.”



On March 15,2019 Requester appealed to the Office of Open Records [*OOR™] challenging
the denial for the reasons stated by the City. The OOR determined that Item 1 as set out by
Requester was partially specific, finding thal' “work papers” as indicated by the Requester was
insufficiently specific while ali other contents requested at Item 1 met the requisite level of
specificity.

Next, the OOR determined that it lacked jurisdiction 10 make a Determination as to some of
the records requested in ltem 1 as, “The OOR does not have jurisdiction to hear appeals related to
criminal investigative records held by local law enforcement agencies.” Citing 65 P.S.
§67.503(d)X2). Since the OOR found that the City was a local law enforcement agency, the
Requester’s appeal, specifically whether, “the records responsive to Item ! relate to a criminal
investigation or, with respect to financial records, what if any criminal investigative information
is contained on and may be redacted from the records before their disclosure to the Requester,”
was transferred to the Appeals Officer for the Cambria County District Attorney’s Office [the
“Appeals Officer”] to determine the issue set out supra.

The City submitted an April 3, 2019 Atlestation from Frank Kusher, the City’s Open
Records Officer in which Kusher indicated that the City of Johnstown Police Department is a>Law
Enforcement Agency” and that any records which were denied were criminal investigative records
not subject to disclosure, The City later submitted another Attestation from Kusher dated April 18,
2019 in which Kusher indicated that the overtime records which were provided to the Requester
constituted all overtime records which he believed to be responsive to the Right to Know Request
in question,

The Appeals Officer allowed both Parties to submit position statements and any additional

record which the City believed responsive and subject to disclosure. In his position statement dated
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June 11, 2019, the Requester reiterates that he is. “looking for an accounting of all drug forfeiture
and DUI records in the city’s possession from January 1, 2017 to present.” Requester further
specifies that, “[He wants] to emphasize that [he] is not looking for names or places that would
compromise any criminal investigations or informants,” but instead is, “looking for an accounting
of the drug forfeiture and DUI funds through the documents that [he] has requested; any
information regarding confidential informants can be redacted.”

On June 19, 2019, the City, through a letter by Attorney Benjamin, indicated that the City
does not and cannot seize money or tangible assets relative to drug forfeiture funds referenced by
Requester, but only receives forfeiture funds through the District Attorney’s Office. Attorney
Benjamin advised that this did not occur in 20 1-7. Attorney Benjamin [urther indicated that the
City was releasing additional records to the Requester which included records of receipt and
expenditure of drug forfeiture funds forwarded to the City of Johnstown Police Department from
the District Attorney’s Office with specific names and case numbers redacted.

The City also indicated that it recently identified records responsive to the request regarding
drug forfeiture funds and provided said responsive records to Requester. The City then redacted
information lielating to criminal investigatory material from these responsive records and produced
them to the Requester. The records includc deposits from the Cambria County Drug Forfeiture
Account to the Cily as well as the City's expenditures of said funds from 2018 to present.

Attorney Benjamin continued to state that no records exist in the City’s possession relating
to seizures, expenditures, and income from a DUI account. However, Attorney Benjamin advised
that the City was able to, “uncover additional records of reimbursed overtime pertinent to DUIs in
2017 and 2018.” The City provided these overtime records relative 1o 2017 and 2018 DUIs to the

Requester with Attorney Benjamin®s June 19, 2019 letter.
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Although Attorney Benjamin did indicate the information discussed supra and did provide
additional records on behalf of the City, the City included no Attestations stating the same. On
July 19, 2019, the undersigned emailed lhé parties indicating that the undersigned would allow the
City until July 26, 2019 to submit any Attestations it deemed necessary to support assertions made
by Attorney Benjamin in her June 19, 2019 letter so long as the Requester had no objection to said
extension. Requester indicated that he did not object to the extension.

On July 26, 2019, the City submitted two additional Attestations, one from the City’s Open
Records Officer, Frank Kusher, and the second from Chief Robert Johnson of the Johnstown Police
Department. Kusher stated that the documents attached to Attorney Benjamin’s june 19, 2019
letter (statements showing transactions including receipt by the City and expenditure by the City
of drug forfeiture funds forwarded to the City of Johnstown Police Department by the District
Attorney’s Office.) Kusher [urther states that all information redacted on said transaction
slatements consists only of specific names and case numbers deemed exempt from disclosure as
records of a criminal investigation and/or protected by the Criminal History Record Information
Act. Kusher confirms that no records exist within the City’s possession showing the information
requested in relation to DUIs similar to the information disclosed pertaining to the drug forfeiture
accounts,

The City also submitied an Attestation from the City of Johnstown’s Chief of Police, Robert
F. Johnson dated July 26, 2019, Johnson states in said Attestation that, the City of Johnstown is a
“law enforcement agency,” and attested to the following: (1) the records attached to Attorney
Benjamin’s June 19, 2019 letter showing receipt and expenditure of drug forfeiture funds
forwarded to the City by the District Attorney’s Office are true and correct copies, (2) only

information related to criminal investigative information consisting of specific names and cases



are redacted, (3) The City does not and cannot seize money or tangible assets relative to drug
forfeiture funds, (4) The City only receives forfeiture money through the District Attorney’s
Office, (5) No forfeiture funds werc received in calendar year 2017, and (6) Records released to
Requester as of June 19, 2019 consist of ail responsive records in the possession of the City to the
best of Johnson’s knowledge.

The undersigned received and reviewed all records, attestations, and arguments of parties.
This Decision followed.

Discussion

The issue at hand is narrow as the OOR issued a Final Determination subsequent to
Requester’s appeal challenging the City’s denial and stating grounds for disclosure. The QOR
determined that Item 1 of the Request was partially specific, as discussed supra. The OOR
determined that, as it pertains to [tem I, the Requester sought records relating to the City’s drug
forfeiture and DUI accounts, not every conceivable drug forfeiture and DUI record possessed by
the City. The OOR then found that the City was given sufficient detail to guidc its search for
records which amounted to, “financial documentation about the drug forfeiture and DUI accounts.”
Finally, the OOR determined that *work papers™ as requesied was insufficiently specific. The OOR
also determined that the City has provided all responsive records pertaining to item 2, records
reflecting overtime paid to all Cily employees.

Thus, the OOR has issued a binding Final Determination as to the specificity of ltem 1 and
has ruled on all issues regarding Item 2 as il found the City disclosed all responsive records.
However, the OOR found it lacked jurisdiction over some records or parts of records requested in
ltem 1 and transferred this Appeal to the undersigned for a determination. The specifics issues

transferred to be considered in the instant Determination are: (1) Whether records responsive 1o



Item 1 relate to & criminal investigation, and (2) With respect to financial records, what, if any,
criminal investigative information is contained on and may be redacted from the records before
their disclosure to the Requester. The undersigned finds that records responsive to Item 1 do relate
to a criminal investigation, but that these records must be disclosed after redacting any information
pertaining to a criminal investigation.

“The objective of the Right to Know Law ... is to empower citizens by affording them
access lo information concerning the activities of their government.” SWB Yankees L.L.C, v,
Wintermantel, 45 A.3d 1029, 1041 (Pa. 2012). However, even if a record is public, there exist
certain statutory exceplions to disclosure. “If a record, on its face, relates to a criminal
investigation, it is exempt under the RTKL pursuant to Section 708(b)(16)(1i).” Barros v. Martin,
92 A.3d 1243, 1250 (Pa. Cmwlth. Ct. 2014) (citing, inter alia. Coley v. Philudelphia District
" Attorney's Office, 77 A.3d 694, 697 (Pa. Cmwlith. Ct. 2013)). “Criminal investigative records
remain exempt from discldsure under the RTKL even after the investigation is completed.” /d.
(citing Sullivan v. City of Pittsburgh, 127 Pa.Cmwlth. 339, 561 A.2d 863, 865 (Pa. Cmwilth. Ct.
1989)).

The investigative record exclusion from the RTKL is defined as follows:

(b)... the following are exempt from access by a requester under [the RTKLY ...
(16) A record of an agency relating to or resulting in a criminal investigation,
including:
(i) Complaints of potential criminal conduct other than a private criminal
complaint.
(ii) Investigative malterials, notes, correspondence, videos and reports.
(iii) A record that includes the identity of a confidential source or the
identity of a suspect who has not been charged with an offense to whom
confidentiality has been promised.
{(iv) A record that includes information made confidential by law or court
order.
(v) Victim information, including any information that would jeopardize the
safety of the victim.
(vi) A record that, if disclosed, would do any of the following:
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(A) Reveal the institution, progress or result of a criminal
investigation, except the filing of criminal charges.
(B) Deprive a person of the right to a fair trial or an impartial
adjudication.
(C) Impair the ability to locate a defendant or codefendant.
(D) Hinder an agency's ability to secure an arrest, prosecution or
conviction.
(E) Endanger the life or physical safety of an individual.

65 P.S. § 67.708(b)(16).

The Cambria County Court of Common Pleas recently ruled on similar issues. See
Debartola v. Cambria County District Attorney’s Office, No. 2017-2524 (Cambria Cnty. C.C.P.
Nov. 19, 2018) ; See also Cambria County v. Debariola, No. 2017-2877 (Cambria Cnty. C.C.P.
Nov. 19, 2019) (attached). In these decisions, the Court held that criminal investigative material
may be redacted from financial records relating to drug forfeiture accounts but the records may
not be withheld in their entircty.

Here. the Requester has requested financial records which contain criminal investigative
materials. In its June 19, 2019 disclosure, the City’s provided additional responsive records in
which the City redacted criminal investigalive materials. Requester sought, “Access to all drug
forfeiture records and all DUI records in possession of the City . . . from January 1, 2017 to
present.” July 26, 2019 Atiestations from Kusher and Johnson show that all responsive records
relating to records of drug forfeiture funds have becn disclosed to the Requester. Attestations
further prove that no forfeiture funds were received in the year of 2017, F inally, the Attestations
show that no DUI records exist similar (o the transaction historics which were disclosed to the
Requester. However, Kusher docs state that the City has disclosed overtime records pertinent to
DUis in 2017 and 2018 as part of Attorney Benjamin’s June 19, 2019 letter. Thus, the City has

disclosed all records responsive to the request in Item 1 and has appropriately redacted any

information relating to criminal investigations.



As such, the City has complied with the requirements of the Pennsylvania Right to Know
Law (RTKL) and has complied with relevant case law including Debartola v. Cambria County
District Attorney’s Office, No. 2017-2524 and Cambria County v. Debartola, No. 2017-2887.
Although the City had not fully complied with such at the tlime of Requester’s Appeal. subsequent
disclosure and Attestations show that the City has provided all responsive records with permissible
redactions.
Conclusijon
For the reasons stated above, Requester’s appeal is DENIED as the City has provided all
responsive records to the Requester. This Final Determination is binding on all parties. Within
thirly days of the mailing date of this Final Determination, any party may appeal to the Cambria
Colunly Court of Common Pleas. 65 P.S. §67.1302(A). All parties must be served with notice of
the appeal. The Appeals Officer for the Office of the District Attorney must also be served notice

and have an opportunity lo respond as per Section 1303 of the RTKL.

Final Determination Issued and Mailed August 2, 2019.

MATTHEW A=-GRIBLER, ESQUIRE
ASSISTANT DISTRICT ATTORNEY
INTERIM RIGHT TO KNOow LAW APPEALS OFFICER

Sent to John DeBartola (via email and [irst class mail)
Elizabeth Benjamin, Esquire (via email and intracounty mail}
Joshua Young, Esquire (via email and first class mail)
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OPINION

 Krumenacker, P.J.: Presently before the Court is Cambria County's (County) Petition for
Judicial Review from the final determination of the Office of Open Records (QOR) relative to
a Right to Know Law (RTKL), 65 P.S. §§ 67.101 - 67.3104, request John DeBartola

(DeBartola) filed with the County.

FACTUAL AND PROCEDURAL HISTORY

The RTKL, in pertinent part, provides (hat “[t]he vecord before a court shall consist of
the request, the agency's response, the appeal filed under section 1101, the hearing transcript,
if any, and the final writlen determination of the appeals officer.™ 65 P.S. § 67.) 303. Further,
tria) courts are pemitted “to expand their record to fulfill their statutory role” under the
RTKL as fact-finders and thereby consider maiters beyond the record that is centified by the
OOR. Bowling v, Office of Open Records, 621 Pa. 133,173,75 A.3d 453, 476 (2013).
Accordingly, the record before the Court consists of DeBartola’s Request, the County's
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response, the position statements and affidavits filed with the OOR, the ﬁl?ﬂl writier
determination of the OOR, and the evidence presented at the May 16 hearing on this matter.

This record establishes the following facts and procedural history. On March 17, 2017,
DeBartola filed a request seeking all monthly reports filed by the Cambria County District
Attormey's Office’ (Office) with the Cambria County Controller’s Office for the purpose of
providing and essembling the annval audit of the drug forfeiture accounts from January 1,
2000, to March 17, 2017. ' ‘

On March 23, 20!?3 the County responded that the records are confidential under the
Controlied Substances Forfeiture Act (CSFA). 42 Pa, C.S. §§ 6801-6802. On March 23, 2017,
DeBartola appealed to the OOR, challenging the denial, The OOR invited both parties to
supplement the record through position statements and affidavits. The County submitte;d a
position statement, along with the affidavit of Melissa Kestermont (Kestermont), the County’s _
Open Records OFﬁeer,. ilssertiug that the annual‘audit submitted to the Pennsylvania Office of
Attorney General (OAG) and work pape;s underlying that audit ere confidential under the
CSFA. On May 12,2017, following a request for clarification from the OOR, the County
provided n.éubmissicn stating that it does not possess the audit reports and that work papers
and other documents refating to the audit are confidential.

On June 22, 2017, the OOR issued its Final D'etermination granting DeBartola’s
appeal and directing the County to provide the requested records. w.bas
County, AP 2017-0534 (OOR 2017). Sgeciﬁcally,- the OOR concluded that the County-failed
1o prove the records were confidential under the CSFA.

' DeBartcla became aware of these monthly reports due 10 an antestation filed in

Dsberols v, Cambria County
Dist, Atty. OfT., AP 2017-0399 (OOR 2017), which was an appeal from the denial the Office of his est
th'nhemnualnudhmdoﬂmmords. K b e
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The County filed the incidént Petition en July 21, 2017, pursuant to section 1302 of
the RTKL. 65 P.S, § 67.1302. .Review of the matter was stayed at request of the parties in
order 10 permit the Peniisylvania Supreme Courl to address the question of whether a district
attiomney's office was a judicial ofﬁeg not sdbject to the RTKL. In Mﬂmﬂ.}gﬂ;
173 A.3d 1162(Pa. 2017), the Cqurl. concluded that district attomeys are not judicial agencies
but rather local agencies for purposes of the apl;licaﬂon of the RTKL and were thus subject to
its disclosure provisions. Following a conference, this matter was consolidated with three
other related cases?, a hearing was set for on May 16, 2018, and the parties were permitted fo
file pre-hearing briefs, For the reasons contained Larein the decision of the QOR is affirmed.

DISCUSSION
I . RTKL general princi;.)la

Section 302(a) of the RTKL obligates all local agencies to provide public access to .
“public records,” 65 P.S. § 67.302(a), end, following Miller, there is no question that the
Office is 2 “local agency™ subject to the RTKL as is the County. It is well settled that “jtjhe
objective of the Right to Klnow Law ... is to ampower citizans by affording them access to
information conceming the activities of their govem;r_lent." SWB Yankees LLCv.
Wintermante), 615 Pa. 640, 662, 45 A3d 1029, 1042 (2012). “[T]he [RTKL} is remedial
legistaiion designed to promote access to official go;rernmem information in order to prohibit
seerels, scruhmze the actions of public officials, and make public officials accountable for

"Tbere!mdmsesm DeBano

201%-0095. Wepmﬂcsﬂhdeomliﬂwdbﬁe&mmemm wmplexlwnfﬂm!mminvolved tnwmeofthe
cases, separaie opinions have been entered.
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their actions.” Bowling v. Office of Onen Records, 990 A.2d 813; 824 (Pa. Cmwith. 2010),
offd, 621 Pa. 133, 75 A.3d 453 (2013). The RTKL affords greater access to public records
than did the prior Right to Know Act (RTKA), resulting in “a dramatic expension of the
public’s access to government documents.” Levy v. Senste of Pa., 619 Pa. 586, 65 A.3d 361,
381 (2013). '

The RTXL thus “demonstrate a legislative purpose of expanded govermment
transparency through public access lo documents.” Bamett v. Pen ia ent of
Public Welfare, 71 A.3d 399, 403 (Pa. Cmwlth 2013), As a result, “courts should liberally
construe the RTKL to effectuate its purpose of promoting “access to official government
information in order {o prohibit secrets, scrutinize actions of public officials, and make public
officials accountable for their actions,” Levy, 619 Pa. at 6]8-;19,_ 65 A3d at 381
(quoting Allsgheny County Dept, of Admi, Serviees v. A Second Chance. Ing, 13 A3d
1025, 1034 (Pa. Cmwlth. 2011)). Sestion 102 defines  public record as any “document,
paper.... P2 ... OF ... information stored or maintained electronically and a data-processed or
image-processed document” lh;t is not (8) exempt from disclosure under RTKL Section 708
or any other federal or state law or regulation or judicial order or decree, or (b) protected by
some privilege, 65 P.S. § 67.102. Further, the RTKL defines “financial records™ as

Ang of the following: ' '

(1) Any a.ccount, voucher or coniract dealing with:

(i) the receipt or disbursement of fiinds by an agency; or
(i) an agency’s acquisition, use or disposal of services, supphes,
materials, equipment or property.

(2) The salary or other payments or mcpmses paid to an officer or employee ot‘
an agency, including the name and title of the officer or employee.
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(3) A financial audit repon. The lerm does not include work papers underlying
an andit.

65 P.S. § 67.102. See also, Department of Public Welfire v, Eisemap, 633 Pa. 366, 125 A3d
9 (Pa. 2015) (“financial records® must be read broadly to encompags records “dealing with®
the d’ sbursement of funds and acqms:uon of semm), M&!&L\@M

Emuy_,ﬂﬂ_g@_m. 594 Pa. 244, 935 A.2d 530, 534 (2007) (“[T]he term *account’
is to be broadly construed for the benefit of the public, sncompassing, at minimum, the

Commonwealth's financial records of debit and credit entries, as well as monelary receipts
and disbursements.”); LaValle v. Office of General Counsel, 564 Pa. 482, 769 A.2d 449, 456
(200i) (“[TIhe [RTKL] reaches some class of materials that are not facially accounts,
.\muchers, contracts, minutes, orders or decisions. The gencral constraint upon this expanded
class that became relevant in [N, Hills News Record v, Town of McCandless, 555 Pa. 51, 722
A2 1037, 1039 (Pa. 1999)] was that the party seeking to inspect government records must
establish some close connection between one of the stafutory categories and the materials
sought.™. >

“Under the [RTKL] agency records are presumed (o be public records, accessible for
inspection and copying by anyone requesting them, and ;nust be made available to a requester
unless they fall within specific, enumerated exceptions or are privileged.” 65 P.8, §
67.305(a); Bowling, 521 Pa. 133, 140, 7'5 A.3d 453, 457, No such presumption exists if the
records are: (1) exempt under one of the thirty listed exceptions in section 708 of the RTKL;
(2) protected by a privilege; or (3) exempt from disclosure under any other Federal or State
law or regulation o:fjudicial order or decree. 65 P.S. § 67.305(a). “[CJoutts should liberally
construe the RTKL to effectuate its purp'ose of promoting “access to official government
information in order to prohibit secrets, scrutinize actions of public officials, and make public
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officials accountable for their actions* Levy, 619 Pa. at 618-619, 65 A3dat38)

(quoting Allegheny County Dept. of Admin, Services v, A Second Chance, Inc., 13 A3d
1025, 1034 (Pa. Cmwith. 2011)). See also, Office of Governor v. Scolforo, 65 A.3d 1095,
1100 (Pa. Cmwith, 2013) (“Exempiions from disclosure must be nacrowly construed due _to.
the RTKL’s remedial nature™). When invoking an exception t;! disclosure the “agency bears
the burden of proving, by a preponderance of the evidence, that a record is exempt from
disclosure under one of the elfumerated exceptions.” 6_5 P.S. § 67.708(a)(1); Brown v.
Pennsylvania Department 6f State, 123 A.3d 801, 804 (Pa. Cmiwith, 2015),

A preponderance of the evidence standard, the lowest evidentiary standard, is
tantamount 10 & more likely than not inquiry.” Delaware County v, Schacfér ex rel.
Philadelphia Inquirer, 45 A.3d 1149, 1156 (Pa. Cmwith. 2012). Preponderance of the
evideatce has been defined as “such proofes leads the fact-findes ... to find that the exlstence

of & contested fact is more probable than its nnnexislence.‘; te Troo v,
Scolforo, 18 A3d 435, 439 (Pa. Cmwith. 201 1) (quoﬁnghm.x..&m&_@

Condemnation Approval Bd., 5 A.3d 821, 827 (Pa. Cmwith. 2010)). Finally the “burden of
proving a record does not exist ... is placed on the agency responding to the right-to-know
request.”” Hodges v. Pa. Dep’t of Health, 20 A.3d 1190, 1192 (Pa. Cmwith. 2011). An agency
is not, however, required to create a cecord which does not currently exist or to compile,
maintain, format or crganize a record in 2 manner in which the agency does not currently
compile, maintain, format or organize the rzcord. 65 P.S. § 67.705; Commonwesith Dep’t of
Exrtl. Prot, v. Cole, 52 A.3d 541, 547 (P Cyith. 2012).
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Il Prlneip.lu of statutory construction

‘ The questions presented here require the Court to engage in statutory interpretation to
properly apply the RTKL to the requested records in light of the County’s assertions that they
are protecled from disclosyre by statute, Tpe Statutary Construction Act, 1 Pa. C.S, §§ 1501-
1991, recognizes that the-ohjective of all interpretation is to ascertain and effectuate the
General Assembly"s intent. 1 Pa. C.S. § 1921(a). “[W]e must accept that when the General
Asse:mbly selects words to uise in & statute, it has chosen them purposefully.” Commonwealth
v. Scolieri, 571 Pa, 658, 813 A.2d 672, 673 (2002) (ting 1 Pa. C.S. § 19215, A stetute's
plain language gmerally_provides 'the best indication of legislative intent, | Pa_ C.S. §
1921(b). However, if the words of the statute are not free from smbi;;ui.ly, the intention of the
General Assembly may be ascertained by considering, infer alia, the occasion and necessity
for the statute, the object or policy ;tods 10 be obiained, and the consequences of a particular
interpretation. | Pe.C.S. § 1921(c).

Under the Statutory Constructioa Act, where the words or phrases at issue are
undefined by the staiute jtself, we must construe the words and phrases according to their
plain meaning and common usage. 1 Pa. C.S. § 1903. Our Supreme Court has explained that
“[.g]ene:ally. words and phrases are construed according to thelr common usage, and technical
words and phrases that have acquired peculiar and appropriste mcluming are accorded that
meaning.” Coleman v. W.C,A.B., 577 Pa. 38, 44, 842 A.2d 349, 353 (2004). See also, Takncs
v. Indian Lake Borough, Zoning Hearing Bd., 18 A.3d 354, 357 (Pa. Cmwlth. 2011),

‘III. Application of the RTKL

r

DeBartola sought access 1o the monthly reponts filed with the County Controller by
District Attomey Kelly Callihan (Callihan), related to the drug forfeiture account managed by
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. \
. the Office, The County and Office argues that these records are not public records under

section 305(a) as they are efther exempt from disclosure under state law or are within one of
section 708’s enumerated exceptions. Specificatly, the County argues that the menthly reports
are: protected by statule as invesﬁgnﬁvc; records, 18 Pa, bS § 9106; the underlying records *
utitized to prepare the annual audit required by the CéI-‘A and are thus pl;otected by CSFA, 42
Pa.CS. §§'680|-6802; are protecied by the RTKL's criminal investigation exception, 65 P.S.
67.708(b)(16); and are protected by the RTKL's noncriminal investigation exception, 65 P."S
67.708(b)(17). DeBartola ergues that none of these exceptions are applicable to the records
sought. In its Final Detarmir_laﬁon'theODR:concluded that the County had failed to establish
that the CSFA ;pplied and that the records were subject (o disclosure under the RTKL.

A. Application of CHRIA

The County first argues that the monthly reports are exempt under the provistons of
the Criminal History Record Information Act (Cm), 18 Pa. C.S. §§ 9101- 9183, &s they
contain ceiminal investigative information the releasé of which poses a risk 1o the safety of
police officers, the public, and would disrupt ongoing criminal investigations.”

Generally, CHRIA govems the collection, maintenance, dissemination, disclosure and
receipt of criminal history record information. As a matter of law, CHRIA prohibits
dissemninating “investigative information™ to any persons or entities other than criminal justice
agents and agencies. 18 Pa. C.S. § 9106(c)(4). Section 9106(c)(4) of CHRIA provides:

Investigative and treatment jnformation shall not be disseminated to any |

depariment, agency or individual unless the department, sgency or individual

requesting the infonmation is a criminal justice agency which requests the

information in connection with its duties, and the request is based upon a

name, fingerprints, modus operandi, genetic typing, voice print or other
identifying characteristic.
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18 Pa. C.S. § 9106(c)(4) (emphasis added), CHRIA defines “[{]nvestipative informalion” as
“[ilnformation assembled as a result of the performance of any inquiry, formal or informal,
into a criminal incident or an all;egnlion of criminal wrongdoing and may include modus
operand] information.” |8 Pa.C.S. § 9102. The County argues that the monthly reports and
undetlying records are investigatory records as they contain detaﬂ; of police drug
investigations includi.ng, but not limited 1o; dates and lir-nes of controlled buys; identities of
suspects; identities of confidential informants (CI); identities of underéover officers;
d}cscriptions of unmarked surveillance vehicles; surveillance methods and equipment; and
descriptions of buy money including serial numbers, _

‘The mere fact that a record has some connection 1o a eriminal proceeding does not

antomatically exempt it under the CHRIA or the RTKL. PegnsylVanis State Police v. Grove,
119 A3d 1102, 1108 (Pa. Cmwith. 2015) (Groye I), affirmed in part, reversed in part, 640

Pa. 1, 161 A.3d 877; Coley v. Philadelphia District Attorey's Office, 77 A.3d 694, 697-98
(Pa. Cmwlth. 2013) (while wilness statemenis were exempl s investigative under Section .
708(b)(16) andCH;UA, irﬁ.mtmit}' agreement 'with witness was not exempt unless its'conlents
were shown to be investigative information). The types of recards that our courts have held
protected from RTKL diselosure pursuent i CHRIA as investigative records, are records
::-realed to report on a criminal investigation or set forth or document evidence in a criminal
mv&st:gauon or steps carried out in a criminal investigalion. Sce, ﬂmm
M@, 93 A.3d 911, 912 (Pa. Cmwith. 2014) (report of death mvesugauon); Barros v.
Martin, 92 A.3d 1243, [245-46, 1249-50 (Pa. Cmwith. 2014) (criminal compleint file,
confession, polygraph test, forensic lab reports, internal police review documents and witness
statements); Coley, 77 A,3d at 697 (witness statements); Pernsylvania State Police v, Office
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_&)MM& S A.3d 473, 479 (Pa. Cmwith. 2010) (police mmdent report setting forth
notes of wilmss interviews and reporting whether investigative lasks had been carried
‘out); Mm;_gg_k_is, 997 A.2d 1262, 1263, 1266 (Pa, meilh. 2010)
(memorandum setting forth facts concerning e:.cecution of search warrant),

The recards atissue are financial records detailing transetions related to the drug
forfeiture accounts, Calliban states that among these records are “account slatemen!s,
deposits, checks or disbursements, and monthly reports maintained or pl:epared by [the]
Office relative to drug forfeiture accounts,” Cam. Co. Mem. in Supp. Sum, ReliefEx, A p. 2,
These records are not created as pa of the investigation but father detail the use of fiunds
forfeited to the Office. The Office has not explained the rationale for including detailed
investigatory information in these records where the best practice may be a notation in the
' ﬁnancia‘l record linking it 10 a specific, t;nd scparate, criminal investigation file, Further, there
is no indication that the m;mhly reports contain the same level of‘infonnation.as the
* underlying records. The questionable mclusmn of investigatory mibnnanon in some of the
records does not convert them from ﬁnanclal to investigaiory records. Instead they reniain
financial records that contaln § investigatory materials that are ancillary to the primary purpose
of the record which is to detail financial transactions, ' .

‘While the investigatory information within the records is protected by the CHRIA. and
;s discussed infrag the RTKL, the meze inclusion of this information does not convert the
nature of the records from financial to investigative or preclude their release in a redacted
form. Qur Supreme Court recently addressed the question of whether the inclusion of CHRIA
protected information and non-protected information ina single non-mvaugmory record

precludes the release of the record. lnﬂmxm_s_us_ggugg_,gp__, 640 Pa, t, 16)
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A3d 877 (2017) (Grove ID), an individual requested motor vehicle recordings (MVRs) from
the Pennsylvania Siale Police (PSP), :111e PSP denied the requést and argued that disclosing
MVRs violated Cl-‘IRlA. Our Supreme Court disagreed in part. It noted that MVRs “are
created when a light or siren is activated, and capture many events, including routine traffic
stops, patrol vehicle traveil,] and any other event a state trooper deems appropriate to reord.” *
Id. at 29, 161 A3d at 895 (citation omitted). Thus, MVRs “are created in many instances that -
plainly do not invol.ve criminal activity, and may ultimately be used in civil proceedings,
administrative enforcémenlL] and disciplinary acuons.” Id. (citation omitted). Our Supreme
Court held that “the question of whether information captured on a particular MVR is to be
excluded from public access under CHRIA must be determined on a case-by case basis.” Id, - .
(footnote omitted).
Ultimately, our Supreme Court determined that the video portions of the MVRs wete
* not investigative information protected by CHRIA as MVRs are niot solely created for
investigative ﬁurposes; however, the audio portions of the MVRs were investigative
information protected by CHRIA because they coubain;ed recordings of witness interviews. Jd.
The Court authorized the release of the video portions of ths MVRs but required the audio
- portions to be redacted. Id. The Court concluded that redacting the audio portions of the
recording was consistent with section 706 of the RTKL, 65 P.S. § 67.706, and did not
constitute the creatlon of & new record under RTKL section 705, 65 P.S. § 67.705. Grove Il
draws a distinction between records that are investigatory in nature, Z.¢. records thatare
createdd for the purpose of or during a criminal investipation, and non-investigatory records,
ie mords that are created for some purpose other than a criminal invastigation, but tiat
contain some investigatory information. Grove [] establishes that investigatory records ere
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shielded from the RTKL by CHRIA while a non-investigatory record that contains both
CHRIA protected information and non-protected information within the record is subject to
release with the protected material redacied.” . .

Here the ﬁnanc}al records at jssue arc not created as purt of an investigation. Instead .
they reflect account statements, deposits, checks or disbursements, and monthly repoms
meintained or prepared by the Office relative to drup forfeiture accounts that are created in
many instances unrelnled to ctiminal activity and, a3 such, they bear only a tangential
connection to the criminal investigations. Indeed the account statements, checks,
disbursements, and monthly repors will also reflect ﬁm-ding of various law enforcement
aclivities from the funds including: purchasing vehicles for use by undercover officers;
purchasing equipment for undercover investigations and local law enforcement departments;
funding patrols in high drug areas; community bgsed police initiatives; training for local law
enforcement departments; funding community based prevention programs; ﬁ.mding_ to support
county wide drug awareness initiatives; and housing Cls and witnesses. Cam. Co. Mem. in _
Supp. Sum. Relief Ex. A9 6.

Apain, it is unclear which records are in possession of l.he County via the Controller’s
Office, as the joint brief is unclear on this poiut, but no investigative records or inthigaﬁvt.-
information should be in the Controller’s care, The Office would be in violation of the
CHRIA if they sharcd any investigative information with the Controller which is not a
criminal jusifce agency as defined in the CHRIA. 18 Pa. C.S; § 9106(c)(4y. Further, as
discussed infra, both the forfeiture act, 42 Pa, C.S. §§ 6801(), 5803(k), and the related OAG
guidance are clear no investigative muterials should be shared with the Controlicr as doing so
may jeopardize drup enforcement activities. Cam. Co, Mem. in Supp. Sum. ReliefEx. K
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unnumbered pp.2, 3 §{ I. B, 111 C. Accordingly, the records in the Controller’s care are
financial records that may contain some investigative materials and, consis{em with Grove I1,
they are subject 10 release with the investigatory material redacted. In his briefs and at
argument DeBartola has indicated that he is not interested in the investigative material and
agreed that it should be redacted from the records,

Finally, the County has offered no evidence showing that the monthly reports.
requested in this matter were primarily generated as part of an investigation. The only
evidence related to records thet are investigative records is found in the swom attestation of -
Thomas Owens (Owens), the County’s Chief Detective and the Field Supervisor of the
Cambria County Drug Task Force,-which was filed on October 12, 2017, in the companion

case DeBartola.v. Cambria County District Attorney’s Office, 2018-0095 (DeBartola 11).

» Owen's attestation is limited 10 the mords requested in DeBartola I1 as noted in the heading
of the attestation which indicates it was filed in regard to *APPEAL DOCKET NO.: AP
2017-1713" which is the OOR docket number in that matter. The limited nature of Owens
attestalion is evident in the document itself which, in part, reads

3. The records withheld from the ubove-captioned Right-to-Know-Request are
work reports and confidential informant/case expense sheets maintained by
Cambria County Drug Task Foree officers which, in addition to the notation of
how much buy money was spent in & particular case, contain the following:

a. [dentification of confidential informants;

b. Dates end times of drug transactions;

c. Identification of undercover law enfnrcemem officers and their

assignments;

d. Identification of law enforcement equipment;

e. Identification of undercover vehicles and surveillance loca.tmns-

f. Specific delineations of currency used in drug transactions;

g- Specific descriptions of controlled substances purchased — including

details of packaging equipment;

h. Synopsis of undercover law enforcement officers® work during drug

tmnsacﬁon,
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i, Whether search warrants were executed and the specific location that

J« Receipts from purchases identifying dates, times and locations of.-

drug transactions and locations of confidential informants;

k. Subject or 1arget of investipation;

1. Type of detail being performed by law enforcement;

m. Description of evidence seized during drug transaction.
Cam, Co. Mem. in Supp. Sum. Relief Ex. B { 3 (emphasis added). Owens continued that
releasing this information would jeopardize investigations, officer safety, and public safety
by, inter alia, identifying confidential informants and undercover officers exposing them to
vetaliation by drug dealers. Id. § 4. As Owens” attestation does not relate to the records sought
here the Office has failed to'establish monthly reports ere shielded by CHRIA. The Court
concludes thal the records sought here are non-investigetive financial records s evidence by
the language of DeBartola®s request and paragraphs S, 6, 7, 8, and 9 of Callihan's attestation.
Cam. Co. Mem. in Supp. Sum. Relief Ex. A. '

Accordingly, the Court concludes that lhe monthly reports and underlying financial
- records are not investigative records protected from release by the CHRIA but rather are

subject to release under Grove 11, unless protected by the CSFA or the RTKL as discussed
Infra, subsequent to the redaction of any investigative materfal to include but not limited to:
dates and times of controlled buys; identities of suspects; identities of Cls; identities of
undercover officers; descriptions of unmarked surveillance vehicles; surveillance methods and
equipment; and descripﬁpns of buy money including serial numbers but not the amounts of

" the transactions,

® As discussed In DeBadtols I the work reports and confidential informanticase expense sheets that are the
subject of Owens’ artestation are protecied by CHRIA. o .-
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B. Application of CSFA

The County nrgues that in addition o being shielded from release by the CHRIA, thé
release of the monthly reports and the financial records are pmtecled by the CSFA which bars
the release of statutorily mandated annual audit of the drug forfeiture account. The Court
notes that section 6801 of the CSFA, 42 Pa. C.S, §§ 6801 (i) and (j), relied on by the County
was repealed and replaced on July 1, 2017, with section 5803 governing asset forfeiture. 42
Pa'. C.S. §§ 5803 (j) and (k). The amendments were made in response to growing conc-ems
over the existing forfeiture Jaws and are int_en-ded to increass reporting requirements and
oversight of the forfeiture process while affording greater protections to defedant’s in
forfeiture actions, See, https:llwww.govemor.ga.govlgovernor—woIf-signs-civil—asset-
forfeiture-reform-bill-into-law/; .
hutps:iferww.legis.state.pa.us//cfdocs/LegisICSM/showMemioPublic.cfm?chamber=S&SPick=
20170&c0sponld=21223; https:/iwww.sclupa.orgfissues/forfeiture, While this action was
filed when the CSFA was in effect, the analysis under either provision is the same as the
controlling language is identical with the new asset forfeiture statute adding additional
reporting requx:ements

Sections 6801(i) and 5803(j) require each county, through the controller and district
atiomney, 10 conduct an annual audit of all drug related forfeited property and to provide the
audit (o the OAG by September 30 of each year, 42 Pa. C.S, §§ 6801(0), 5803(). In addition
these sections provide that the audit “shal not be made public.” [d. Sections 6801() end
5803(k) require the OAG to submit an annual report 1o the Legislature specifying the forfeited
property or proceeds thereof based on the audits provided by the various counties, 42 Pa. C.S.
§8 6801(), 5803(k). I addition, sections 6801(j) and 5503(1:) require the OAG (0 adopt
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procedures and guidelines goveming the release of informatios by the district attorney to
protect the confidentiality of forfeited property or proceeds used in ongoing drug enforcement
activities. K, In its Final I}:'etenninaﬁon the OOR concluded that section 6801() did not
preclude the release of the audit based on prior OOR decisions and the failure of the Office to
+ provide any guidelines promulgated by the OAG. '

‘The County hes provided the OAG guidelines i;sued in 2007 as part of their Petition
and Motion for Summary Relief and, while the guidance may need updating in light of the
passage of section 5803, the current version provides guidance to the Commonwezlth’s

" district attorneys and county controllers as to the release of information related to drug
forfeitures. The OAG puidelines require that district attorneys or controllers, in addition to the
statutorily required udit, provide the OAG with a report in a format generated by the OAG.
Cam. Co. Mem. in Supp. Sum. Relief Ex. K. This additional report is a “general infout
accounting of forfeited and sold/used property along \\;;th a categorizarion of expenses. Any
income placed iato the district attomey’s drug And(s) shall be noted in the report” [d, K
unnumbered p. 2 Sec, 1Il. B. The purpose of the report appears ta be to provide the OAG with
the information necessary to complete ils: ennual report in & uniform menner from all 67
counties, The guidance is clear that the report is required in addition to the fmnual audit,

The guidance Instructs district attomeys 1o provide the controller and auditor with the
information necessary to complete the audit excepting any information that, in the district
atlorney’s judgment, may jeopardize drug enforcement activities. Id. K. unnumbered p- 2 Sec,
IfL. C. ‘The guidance further provides that

The district atiomey may release all other forfeiture matters which will not

Jjeopardize drug enforcement activities In his/her county or in any other county.
At the discretion of the district attorney their respective annual report may be
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published only afler the Attomey General delivers the cumulative report to the
Legislaiure, ) .

Id. K. unnumbered p. 3 Sec. IT.C.5. In addition to the OAG's guidance, the County provided
letters sent March 3b. 2007, from the OAG to the Berks County District Aftorney and the
Beaver County Controller providing further guidzncs. Jd, K. unnumbered pp. 10-13, The
letters contain identical langunge and advise, inter alia, that the OAG use the reports provided
by the counties to compile its annua report for the Legislature and that “[tJhe Office of
Attorney General has taken the position that the report and the audit are two different
t.locmnents. The audit, by statute, is to remain |:.=(m.t'ic!ential."_l_q!l

The OAG’s gu_i dance cor;:ports with the statutory language that shields only the
annual gudit from public selease and not eny other recards related to drug ft;rfeimre accounts
including the OAG's aggregate annual Jeport, See, 42 Pa. C.S. §§ 6801(3), 5803(j) (“The audit
shall not be made public but shall be submitted to the Office of Attomea; General.™), Neither
section 6801(f) nor section 5803(j) contains language authorizing the release of the annual
audit at any time and thus the audh Is exempt fron: disclosure u.nderthe RTKL pursuant to
both deﬁﬁition of public record contsined in section 102 and the émlu;ionary language of
section 305 which exempts records protected from disclosure by statute, Accordingly, the
annual audit is not subject to release under the RTKL and may not be voluntarily released by
the Controller or Office, .

Neither section 680] (i) nor section 5803() contains-any provision protecting records
ather than the annual mrdttfmm disclosure, Sections 6801(i) and 5803() provide, in part, that
“[Jhe audit shall not be made public but shall be submitted to the Office of Antorney
General.” 42 Pa. C.S. §§ 6801(), 5803(). This language limits the protection to only the audit

and nol eny other financial records related to the forfsiture accounts. Had the Legislature
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intended to prevent the release of eny records rejated to the forfejture aceounts they would
heve used language indicating such intent, As such the limited protection of these sections
doss not extend to other financial records related to the forfeimre accounts including, but not
limited to: account statements; deposit records; checks or disbursements; audits conducted
that are not the required annual audit; the monthly reports maintained or p;epamd by Office
relative to drug forfeiture accounts submitted fo the County Controller; and the OAG’s annual
report, Fllmher, as noted in the OAG gutdance, the ;anuual report required by the OAG is not
protected from disclosure and may be r.eleased by a district attorney at thelr discretion. That
these reports are public records is clear from the OAG guidance s demonstrated by the recent
decision of the District Attorney of Centre County to make available to the public all OAG
forfeiture reports from 2014 to the present. See,
hitpJ//eentrecountypa.gov/index.aspx?NID=899;
https:/iwvrw.centredaily.com/news/local/crime/article216887515.html. Accordingly, unless
. protected by a section 708 exception, as discussed ingfa, the monthly reports prepared by the
Office and submitted to the Controller are public records that, subject to redaction as
discussed supra, are required to be released under the RTKL.
C. Section 708 exceptions
Section 708(b).of the RTKL provides 30 enumerated exceptions to the release of
records that are otherwise public records ss defined in section 102, 65 P.S. § 67.708(b). The
County argies that the records sought by DzBartola are exempted u;xder section 708(b)(16)’s
criminal investigation provision and section 708(b)(17)"s noncriminal investigation provision.
Section 708(b)(16) exempts

A record of an agency relating to or resulting in a criminal investigation,
including: i .
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(i) Complaints of potential criminal conduct other than a private criminal
complaint. )
(if) Investigative materials, notes, correspondence, videos and reports,
(iii) A record that includes the identity of a confidential sourcs or the identity
of a suspect who has not been charged with en offense to whom confidentiality
has been promised. .
(iv) A record that includes information made confidentisl by law or court
order.
(v) Victim information, including any information that would jeopardizs the
safety of the victim. -
(vi) A record that, if disclosed, would do any of the following:

(A) Reveal the institution, progress or result of a criminal investigation,

except the filing of criminal charges.

(B) Deptive a person of the right to a fair trial or an impartial

. edjudication,

(C) Impair the ability to locate a defendant or codefiendant.

(D) Hinder an agency’s ability (o secure an arrest, prosecution or

conviction. .

(E) Endanger the life or physical safety of an individual.

65 P.S. § 67.708(k)(16).

Section 708(k)(17), in part, exempts
\

A record of an agency relating to a noncriminal investigetion, incjuding:

(7) Complaints submitted 10 an agency. '
(ii) Investigative materials, notes, correspondence and reports.
(iii) A record that Includes the identity of a confidential source, including
individuals subject to the act of December 12, 1986 (P.L. 1559, No.
169), known as the Whistleblower Law, ’
(iv) A record that includés information made confidential by law,
(v) Work papers undexlying an audit. ’
(vi) A record that, if disclosed, would do eny of the following:
(A) Reveal the institution, progress or result of an agency investigation,
except the imposition of a fine or civil penalty, the suspension,
modification or revocation of a license, permit, registration,
certification or similar authorization issued by an agency or an
executed settiement agresment unless the agreement is determined to
be confidential by a court. .
(B) Deprive a person of the right to an impartial adjudication,
(C) Constitute an unwarranted invasion of privacy,
(D) Hinder an agency®s ability to secure an administrative or civil
sanction. .
(E) Endanger the life or physical safety of an individual.
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65 P.5, § 67.708.

As discussed in Part 1, our Supreme Court has'directed the courts of the
Commonwealth to “[Tberally construe the RTKL to effectuaté its purpose of promoting
‘access 1o officlal govemment information in order to prohibit secrets, scrutinize actions q_f
pui‘:llic. officials, and make public officials accountable for their actions,™ Levy, 619 Pa. at
618-619, 65 A.3d at 381 (quoting ww .
M 13 A3d 1025, 1034 (Pa. melﬁl. 2011)). Furlhex;, “[e]xempuons from
disclosure must be nayrowly construed due to the RTKL's remed:al nature" Scolforo, 65
A3d 1095, 1100. When invoking an exception to disclosure the “agency bears the burden of
proving, by a preponderance of the evidence, that a record is exempt from disclosure u.nder
one of the enumerated exceptions.” 65 P.S. § 67.708(a)(1). “Preponderance of the evidence
has been defined as “such proof s leads the f\act-ﬁnder ... o find that the existence of a

contested fact is more probable then its nonexistence.” Pa. State Troopers Ass'n v, Scolforo,
18 A.3d 435, 439 (Pa. Coawith. 201 1) (quoting Pa. Dep't of Transp. v, Agic. Lends
M:m:_&gm&ﬂg.,s A.3d 821, 827 (Pa. Cmwith. 2010)).
D. Application of scction 708(c)
' Although niot addressed by either perty, section 708(c) of the RTKL s controlling as
to the protection afforded by lthﬂ RTKL o financial records, such as those at issue here.
Section 708(c) provides that

The estceptions set forth in subsection (b) shall not apply to financial records,
except that an agency may redact that portion of a financial record protected

under subsection (b)(l)s (2): (3), @), (5), (6), (16) or (17). An agency shall not
disclose the identity of an individual performing an undercover or covert Iaw
enforcement activity.

65 P.S. § 67.708(c). Section 102 of the RTKL defines “financial records” as
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Any of tlie following:

(1) Any account, voucher or contract dealing with:
(i) the recelipt or disbursement of funds by an agency; or
(iD) an agency’s acquisition, use or disposal of services, supplies,
materials, equipment or property.

(2) The salary or other payments or expenses paid to an officer or employee of
an agency, including the name and title of the officer or employes.

(3) A financial audit report. The term does not include work papers underlying
an audit,

65 P.S. § 67.102. Our Supreme Court has explained that “financial records." must be read
breadly to encompass records “dealing with™ the disbursement of fimds and acquisition of
services. Department of Public Welfure v. Biseman, 633 Pa. 366, 125 A.3d 19 (Pa. 2015), See
lso, City of Harisburg v. Prince, 186 A.3d 544, 554-55 (Pa. Crwith, 2018) ((records
relating to the actual receipt and disbursement of privately doneted nongovernmental funds by -
 city into and from a city account are “financial records” for purposes of the RTKL;
documents unrelated to the foregoing financial transactions are not “financial records” and are
subject to exemption)). Further, “the term “account’ is to be broadly construed for the benefit
of the public, encompassing, at minimum, the Commonwealth's financial records of debit and
credit entries, ag well 85 monetary receipts and disbursements,” Pennsylvania State University
x. State Emplovees® Retirement Board, 594 Pa. 244, 935 A,2d 530, 534 (2007).

Here the records sought are clearly financial records as they deal with the Office’s
drug forfeiture account in the form of monthly reports prepared by Office relative to drug .
forfeiture accounts and submitted to the County Controller to use in preparing the annual
audit. As discussed in Part IIl A supra, the inclusion of criminal investigative information in

some of these records does not transform them from finanelal records to criminal records.
)
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Indeed section 708(c) recognizes that some financijal records may contain criminal
mvesugatve information by specifically authorizing the redaction of those portions of a
financial record protected under subsections (b) (16)or (17) and by prohibiting the disclosure
of the identity of any individual performing an undercover or covert law enforcement act.ivny
65P.S. § 67. 708[0) This redaction authorization is in addition to sect:on 706 that expressly
requires an agency to redact mformanon not subject to public access from a pubhc record, 65
P.8. § 67.706 (“If an agency denennims thata publ:c record, legislative record or financial

record contains information which is subjeet to access as well'as information whuch is not

subject to aceess, the agency’s response shall grant access to the mformanon which is subject

to access and deny access to the Informnﬁon which is not subject to access.... The 8gency may
Hot deny access 10 the record if the information which is not subject to acoess isabletobe
redacted.”),

Section 708(c) acts as a savings clause to shield financial records, like the monthly
repart, from being exempted from disclosure f:nr any of the 30 exemptions contained in
section- 708 and instead requires their releass to the public subject to redaction. Accordingly,
the monthly reports sought blv DeBartola related 1o the drug forfeiture account are not subjeot
1o either the section T08(b)(16) ar (B)(1 7) exemptions and must be disclosed subsequent to the
necessary redactions. The annual audit is not covered by the section 708(c) saving provision
as it ismot a public record as defined in section 102 since it is shielded from release by
enother statute and is thus not subject to release unde; the RTKL,

E. Appllenﬂon of section 708(h)(16)
As discussed in Part 11 D supra, secnon 708(c) removes the financial records sought

from the 708(b)(16) exemptions, however, even in the absence of 708(c) the monthly reports
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would not be exempt under (b)(16). The (b)(16) applies only 10 records related to or resulting
in & criminal investigation, here the financial records sought may broadly be categorized as
| relating to a criminal investigation given the amount of cciminal investigative information the
Office includes in some of theim, althouph it is unclear how much investigative information is
in the monthly reports. However, sectlon 706 provides that
' If an agency determines that a public record, legislative record or financial
record contains information which is subject to access as wel{ as information
which is not subject to access, the agency’s response shall grant aceess to the
information which is subject to access and deny access to the information «
Wwhich is not subject to access, If the information which is not subject to access
isan integral part of the public record, legislative record or financial record
and cannot be separated, the agency shall redact from the record the
information which is not subject to access, and the response shall grant access
to the information which is subject to access. The agency may not deny
access fo the record if the information ivhich is not subject to access is able

to be redacted. Information which an agency redacts in sccordance with this
subsection shall be deemed a denial under Chapter 9

65 P.S.'§ 67.706 (emphasis added). Here the records sought are public records as defined by
section 102 and thus the County cannot deny access merely because ;ome information
contained within then is protected by section 708(b)(16). Instead the Cownty must redact any
nonpublic information and provide th; redacted records. See, Grove [I, 640 Pa. 1,161 A3d
' 877; Qmmm@% 128 A.3d 859, 866 (Pa. Crawlth. 2015) (fct
that public records contgined some exempt medical information did not transform records into
non-~public records; records can be redacted to exclude exempt information under Section.
706). '
F. Application of section 708(b)(17)

Similarly, even in the absence of section 708(c) section 708(b)(17) would not exempt

the release of the records since sestion 706 would require the redsction and releass of the

records. Even the absence of section 706 would not exempt the recards singe the ®X17
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exemptions apply only to records relating to a noncrin;inal ;nvestigation and the Office has
not established that the records a1 issue are the result of such an investigation.

In the ahsence of definitions in the RTKL. for either “noncriminal” or “investipation,™
our courts have concluded that “noncriminal™ applies to investigations other than those which
are criminal in nature and that “investigation” means “a systematic or searchirig inquiry, a
detailed examination, or &n official probe.” Department of Health v. Office of Qpen Records,
4 A3d 803, 310-81 (Pa. Cmwith. 2010), For the County to assert successfully the
noncriminal investigation exemption.- it must as a threshold matter have authority to conduct
the investigation at issue. Compare Department of Pub. Welfare v. Chawaga, 91 A.3d 257,
259 (noneriminal invatigaﬁon-exefnption did not preclude disclosure of DPW perfo}mance
audit report as “DPW*s perfomance audit was not part of the DPW’s legislatively granted

" fact-finding or investigative powers.”), and Coulterv, Dep’t of Pub, Welfirs, 65 A.3d 1085,
10891090 (Pa. Cmwith. 2013) (records pertaining to DPW’s official probe of eo:mty
children and youth services are within noncriminal investigation exemption as DPW
possessed statutory and regulatory authority to investigate children and youth social service
agencies, and its investipation was carried ot pursuant “to DPW*s duty to investigate
complaints to determine whether an ageney is compliant with applicable laws and its power to
compel acceptable plans of correction.”). Thus the inquiry, cxamination, or probe must be

““conducted as part of the agency™s official duties.” Department of Health, 4 A.3d at 814;

Chawaga, 91 A.3d at 259 (holding that, an official probe must be conducted pursuant to an
agency’s legislatively granted fact-finding and investigative powers), “{T]he agency asserting
the [exemption] must show thet a searching inquiry or detailed examination was ondertaken
as part of an agency’s afficial duties, Stating that an investigation occurred ... does not
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suffica.” Ivania De Education v. Bagwell; 131 A.3d 638, 659-60 (Pa.

Cmwlih. 2015) (citations omitied), .

Here the records sought relate to the County Controller's preparation of the anmmal
audit an act within that office’s authority. While the compilation of the audit is within the
duties of the Controller, the records sought are not exempted by section. 708(b)(17). Contrary
to the County’s position, section 708(b)(17)(v) does not provide an a;empﬁon fora ree.oni
that has been reviewed or utilized by a controller or an auditor conducting a routine eudit.
Section 708(b)(17)(v) provides that where a noncriminal investigation ocours the “work
papers underlying an audit™ are exempt from disclosure. 65 P:S. § 67.708 (b)(1 7)(v). The
County broadly reads this exemplion to apply to any records reviewéd by an auditor. However
such a reading would carve out & significant exemystion that would be contrary to the

.“legislative' purpose of expanded government transparency through public access to
docurments.” Bamett, 71 A.3d 399, 403. As discussed supra we are to namowly construe the
exemptions contained in section 708 and the reading suggested by the County would exempt
all financizl records that were reviewed as part of an audit. Given that agencies conduct
routine annual financiel audits the Office’s position would shield practically every agency in
the Commonwealth's financisl records from disclosure. Clearly this is contrary to the
legislative intent of the RTKL.

In addition to the policy conterns generated by the County’s position, application of
the rules of statutory construction demonstrate the fallacy of this position. The Statutory

" Construction Act requires that where the words or phrases of @ stfufe are undefined by the

statute iself, we must construe the words and phrases eccording to their plain meaning and
common usage and that technical words and phrases that have acquired peculiar and
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appropriate meaning ere accorded that meaning. 1 Pa. C.S. § 1903. See also, Coleman v,
W.C.A.B.. 577 Pa. 38, 44, 842 A.2d 349, 353 (2004) (“{g]enerally, words and phrases are
construed according to their common usage, and technical words and phrases that have
acquired peculiar and appropriate meaning are accorded that reeaning.™). The phrase “wark
papers underlying an audit” is a term of ent within the.auditing profession and must be
interpreted consistent with the m.eaning afforded by that profession since the RTKL, :ioasmt
define the term. _

In defining the term we first look for guidance to other areas of Pennsylvania law. The
Insurance Code defines “wotkpapers® as ‘ '

Workpapers are the records kept by an independent certified public
accountant of the pracedures followed, the tests performed, the
information obtained and the conclusions reached pertinent to sudit of the
financial statements of an insurer, For purposes of this chapter, workpapers
include eudit planning documentsition, audit programs, permaneat files,
internal control and electronic data processing questionnaires, analyses,
memoranda, [etters of confirmation and representation, absiracts of company
documents and schedules or commentaries which are prepared or obtainad by
the independent certified public accountant in the course of the independent
certified public accountant’s audit of the financial statements of an insurer and
which support the opinion thereon,

31 Pa. Code § 147.11 (emphasis added). Further, the Auditors Guide prepared by the
Governor's Center for Local Government Services defines audit work papers as

The handwritten or typed records, Jists and schedules thet show the

auditing work itself. Specifically, they show how the audit examination

supports figures included in the published Concise Pinancial Staternent and in

the Annual Audit and Financial Report submitted to DCED. Work papers

should be kept as official records by the audiiors bacause they indicate the

extent of their work, and are the property of the suditors. They may be

considered evidence in court proceedings. '
Pa. Gov.'s Ctr, for Loc, Gov. Sves. Auditors Guide (12" ed. 2017) (emphasis added). Finally,

Black’s Law Dictionary defines working papers, in pertinent part, as “[tJhe records kept by an
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independent auditor of the procedures followed, tests performed, information obtained, and
conclusions reached in an audit” Black's Law Dictionary (10th ed. 2014) (emphasis in
original). These definitions show that “work papers” are not documents provided by the
suditee but rather constitute the work product of the auditors consisting of the auditor’s notes
and other records showing how the audit was contiumd. ‘This is consistent with section 9.11
of the CPA. Law which provides that working papers are the property of the auditor, 63 P.S. §
9.11, Ifall the records reviewed by an auditor were work. papers, then an agency’s records
would, once lthe audit was completed, no longer be the property of the agency resulting in ap
absurd situation,

Turning to the definition wutilized within the auditing profession requires a review of
the sourm establishing the standards of the pmfessi::m. In Pennsylvmua auditors are required
10 “comply with other technical standards prornulgated by bodies of the [American Institute of
Certified Public Accountants (AICPA)}, [Public Company. Accounting Oversight Board
(PCAOB)] or other recognized authorities designated to establish the standerds.™ 49 Pa. Code
§ 11.27(b). Fur.ther, auditors are to comply“with applicable [Generally Accepted Auditing
Standards (GAAS)). Statements an euditing standards issud by the AICPA or other
pronouncetnents having similar genma:lly recogm:aed authority are considered to be
interpretations of GAAS.™ Id, .

The AICPA standards define workpapers within the category of audit documentation
a3 “[tJhe record of audit procedures performed, rele-vant andit evidence obtained, and
conclusions the auditor reached (terms such as working papers or workpapers are also
. Sometimes used).” AICPA AU-C § 230.06. The AICPA standards state that the “auditor

should prepare audit documentation that is sufficient” to permit review or completion of the
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audit by an auditor with no prior connection to the audit. AICPA AU-C § 230.08. Similarly

. the PCAOB standards define audit documentation as

Andit documentation is the written record of the basis for the auditor’s
conclusions that provides the support for the auditor’s represemations, whether
those representations are contained in the auditor's report or otherwise. Audit
documentation also facilitates the planning, performance, end supervision of
the engagement, and is the basis for the review of the quality of the work
because it provides the reviewer with written documentation of the evidence

- supporting the auditor®s significant conclusions. Among other things, audit
documentation includes records of the planning and performance of the work,
the procedures performed, evidence obtained, and conclusions reached by the
awditor. Audit documentation also may be referred to as work papers or
working papers.

PCAOB AS 1215.02. PCAOB AS .1215.04 requires that “auditors must prepare audit
documentation” in connection with each audit consistsnt with PCAOB standards. PCAOB AS
1215.04, The Government Accountability Office’s “Yellov:' Book,” which sets standards and
practices to be followed by auditors of government entities, is consistent with the AICPA and
PCAOB standardsin defining work papers as audit docll;rlenmﬁon created by the auditoras a-
record of the audit, See, Gov. Auditing Stds, GAO12-331G §§ 6.79-6.83. These standards
establish that the phrase “work papers underlying an audit” refers not to the records provided
by &n agency to their anditors but rather the documents generated by the auditors as they
conduct the audit, As such even if routine audits could be viewed as noncriminal
investigations the records provided by an apency 1o the auditor are not shielded from
disclosure by section 708(b)(1 7)(v). Accordingly, even in the absence of section 708(c)’s
exclusion of financial records from the section 708(b) exemptions, the monthly reports would
be subject to release pursuant to a RTK_L request such as was filed here.

For the foreguing reasons the following Order is entored:
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INTBE CO'URT OF COMMON PLEAS OF CAMBRIA COUNTY, PENNSYLVANIA

CIVIL DIVISION
*,
CAMBRIA COUNTY, . 9 N .
. ' Zw = =
Petitioner, *  No,2017-2877 @2 = o
: * S o<
P .
vs. * g2 v 3
* gg = =
JOUN DEBARTOLA, . = =B
’ *  Petition for Judicial Rediew Under tig
Respondent, * Pcnnsylvama Ripht to Kiow =
L]
*
ORDER

AND NOW, this_{ 7 day of November 2018, for the reasons contained in the
foregoing Opinion, it is hereby ORDERED, DIRECTED, AND DECREED that the Final
Determination of the Office of Cpen Records entered to OOR docket number AP 2017-0534
is AFFIRMED, '

Itis FURTHER bRDERED, DIRECTED, AND DECREED that

1) The annual audit of the drug forfeiture accounts is rot a public record and shall not be
released, ) '

2) Cambria County shﬁl comply with the OOR Final Determination and this Opinion by

| providing the responsive documents, in mdacfed form where appropriate, withia sixty

(60) days.
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